UN ON PAQ H C RESOLRCES 2
LEVI NSON PARTNERS GORP.

| BLA 95-593 Deci ded June 30, 1999

Appeal froma decision by the Drector, Mneral s Managenent Service,
affirmng a decision by the Regional Orector, Qi f of Mxico, denying a
request for a retroactive suspension of production. M 93-0888-CPS.

Afirned.

1.

Quter ontinental Shelf Lands Act: General ly--Quter
Qntinental Shelf Lands Act: QI and Gas Leases

Wien appel | ants failed to request a suspensi on of
operations before their | ease expired, there was
not hi ng i n exi stence whi ch the Mneral s Managenent
Servi ce coul d suspend.

Quter ontinental Shelf Lands Act: General ly--Quter
Qntinental Shelf Lands Act: QI and Gas Leases

A lessee cannot infornal |y designate a working
interest owner as its operator. A fornmal designation
is required because it signifies the | essee' s intent
and agreenent that the named operator is authorized to
act on the lessee's behal f and to fulfill the | essee' s
obligations under the statute, the regul ati ons, and
the lease. 30 CF. R 88 250.8 and 250. 13(c).

Quter ontinental Shelf Lands Act: General ly--Quter
Qntinental Shelf Lands Act: QI and Gas Leases

Wien appel | ants' |ease expired at the end of its
prinary term it expired as a natter of |aw and no
decision or notice to the | essee was required to effect
the expiration thereof. In such case, a subsequent
deci sion purporting to approve a Sundry Notice for
reworking operations was a nul lity.
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4. Quter Gontinental Shelf Lands Act: General | y--Quter
Qntinental Shelf Lands Act: QI and Gas Leases

Accept ance of mininumroyalty paynents cannot extend
a lease beyond its prinary term As a natter of |law
only production, drilling, or approved well-reworking
operations can continue a | ease beyond its prinary
term

APPEARANCES.  Anthony C Marino, Esg., New Ql eans, Louisiana, for
Appel l ants; Peter J. Schaunberg, Esq., Geoffrey Heath, Esq., Howard W
Chal ker, Esq., Sarah L. Inderbitzen, Esq., Lisa K Hermer, Esq., Gfice
of the Solicitor, US Departnent of the Interior, Véshington, DC, for
the Mneral s Managenent Servi ce.

(PN ON BY ADM N STRATI VE JUDGE PR CE

Lhi on Paci fi c Resources Gonpany (ULhion Pacific) and Levi nson
Partners Qorporation (Levinson) have appeal ed the April 3, 1995, Decision
of the Drector, Mneral s Managenent Service (M), affirmng a July 6,
1993, decision by the Regional Drector, Quf of Mxico (RDGN), denying
a request for a retroactive suspension of production (SOP) for Federal
G fshore Lease OCS G 9055.

Federal G fshore Lease OCS-G 9055, Gal veston B ock A-125, was i ssued
to Lhion Pacific effective Decenber 1, 1987, for an initial 5-year period
t hrough Novenber 30, 1992. hion Pacific held a 100-percent interest in
the lease and filed an initial P an of Exploration (PCE) on Decenber 28,
1987, proposing to drill five wells, comencing in April 1988. LUhion
Pacific did not drill any well, and on June 15, 1990, it designated
VWynan W Buchanan, Inc. (Buchanan), the operator of the lease. n
Decenber 18, 1990, MVB approved three assignnents of operating interests,
none of which affected record title to the | ease. Uhion Pacific assigned
a 100-percent interest in the operating rights to those depths and
formati ons fromthe surface to 100 feet bel owthe stratigraphi c equival ent
of 5,020 feet true vertical depth to Véyman W Buchanan G fshore, |nc.
(Buchanan Gifshore). Buchanan dfshore assigned a 32. 75- per cent
interest toits parent Gorporation, Buchanan, and a 6.25-percent interest
to Levinson Partner's Gorporation (Levinson).

Buchanan filed a Revised PCE and an Application for Permt to
Dill (APD the first well under the Revised PCE on June 18, 1990. The
Revi sed PCE was approved on July 25, 1990, the APD was approved by RDGM
on July 26, 1990, and in August 1990 Buchanan installed a pl atformand
drilled a single well. Production conmenced i n Novenber 1990. Production
ceased in August 1991, and despite attenpts to restore production from
the wel |, production was never resuned. 1 August 19, 1991, Buchanan
submtted a Sundry Notice to Wrkover the well to shut off water production
and restore gas production. That Notice was approved by M on August 23,
1991, but the well was shut-in on Septenber 14, 1991, after a workover
procedure failed. (Ex. 3to MM Held Report dated Novenber 12, 1993,
Solich
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Afidavit, 1 4.) 1/ Buchanan submtted another Sundry Notice to Vrkover
on Septenber 24, 1991, also to shut off water production and restore gas
production, and this was approved by RDBGMon Sept enber 30, 1991.

Fol | ow ng approval of the Septenber 24 Sundry Nbotice, Buchanan inspected
the well by helicopter on a nonthly basis. (Ex. 3, Solich Aifidavit, T 4.)
O Septenber 18, 1992, Buchanan transferred its operating rights to
Levinson. (Ex. 3, Solich Affidavit, § 5.)

In Septener 1992, Levinson hired Qperating & Gonsul ting Servi ces,
Inc. (RO, to assist in a proposed workover of the well. Uhion Pacific
had not designated Levinson as its operator or filed any other notice wth
MVE concer ni ng Levi nson acting as operator. (Decision at 9; MBS Answer
at 2.) n Septenber 21, 1992, (RC prepared a nenorandumto Levi nson
indicating the steps G&C woul d take to workover the well. (Ex. 3, Solich
Affidavit, 1 8) @Cvisited the well on Novenber 12 and 18, 1992,
evidently to begin the workover procedure. (Ex. 3, Solich Affidavit, 1 9;
ME Answer at 2-3.)

h Novenbber 17, 1992, 2 weeks prior to expiration of the | ease,
Buchanan sent a letter to Levinson i n whi ch Buchanan resi gned as the
operator of the | ease and advi sed that a successor operator shoul d be
naned i medi ately. (Ex. 2.) On Decenber 4, 1992, however, RDGMrecei ved
a Sundry Notice to Vrkover dated Decenber 3, 1992, signed by Buchanan's
(perati ons Manager, whi ch sought approval of a swabbi ng procedure desi gned
to bring the well back on line. RD3Mapproved the Sundry Notice on
Decenper 8, 1992, but on Decenber 15, 1992, Buchanan notified ROGMt hat
it had resigned as operator and that Levinson had "taken over" the | ease
on Decenber 1, 1992. Buchanan al so requested that it be rel eased from
the bonding requirenents related to the lease. (Ex. 12.) n Decenber 8,
1992, Buchanan submitted a Designation of Cperator formto MVE erroneously
namng GRC the new operator. (Satenent of Reasons (SR at 4.)

n January 28, 1993, RDGMnet wth representatives of GRC and Ata
Energy (Alta), the parent corporation of Levinson, to propose a
retroactive SCP, to be pursued on the ground that there were ongoi ng
activities in the 90 days prior to Novenber 30, 1992, the effect of which
woul d be to autonatically extend the lease. (Decision at 7; Ex. 15.) In a
January 29, 1993, letter to Buchanan, RDOBGMrescinded its Decenber 8, 1992,
approval of the Sundry Nbotice, because the | ease had previ ously term nated
for lack of production. (Ex. 32.) On March 8, 1993, RO@Mrecei ved a
Desi gnation of (perator formfromUlhion Pacific wth a covering letter
dated March 5, 1993, naming Levinson as the operator of the |ease. (Ex.
13.) No explanation for this delay appears fromthe record and none is
offered by Appellants. (S(Rat 4-5, n.2.)

1/ The Held Report included nany nunibered exhibits which are cited in
this opinion. Appellants' Menorandumin support of their appeal to the MVB
Drector and its own nunibered attachnents and affidavits (Menorandun) were
appended as Exhibit 3. Ve wll cite the Menorandumas Exhibit 3, and when
citing its attachnents, we wll cite the tab nunber or affidavit.
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Ata followed its verbal request for a retroactive SIPwth a
witten request dated March 12, 1993. However, on March 25, 1993, RDGM
inforned Alta that RDGMwoul d take no action on Alta' s request, because
neither Alta nor Levinson was the designated operator or |essee of record.
(Ex. 15.) Aso on March 25, 1993, Whion Pacific sent a letter to MVB
advising that it "concurred' in Levinson's March 12, 1993, request for a
retroactive SCP. (Ex. 16.)

h April 30, 1993, RDBM acknow edged the rel ease of Buchanan and its
bond as of April 8, 1993. (Ex. 3, Tab 9.)

h May 24, 1993, ROGMrecei ved Lhion Pacific's May 10, 1993, request
for a retroactive SOP and recognition of Levinson as the operator of the
| ease. To support its request, Lhion Pacific argued that it and Levi nson
shoul d not be puni shed for Buchanan's failures during a period of
transition and difficult circunstances; that it was unlikely that the
renai ni ng reserves woul d be devel oped if the SCP was not granted; and that
Levinson's attenpts to restore the well constituted producti on and wor kover
activities in the 90-day period before the | ease expiration date that were
sufficient to avoid expiration. (Ex. 17.) |In addition, however, the
request included a paragraph that purported to relieve Lhion Pacific of its
ultinate responsibility for Levinson's activities as the operator. (Ex. 17
at 4.) The disclainer properly was rejected by MB, and Lhion Pacific
submitted a revised request wthout the disclainmer on June 28, 1993.
(Ex. 20; Decision at 89.) The parties net again on June 8, 1993, to
discuss the SOP. (Decision at 89.) The June 28 request was deni ed by
RDGMon July 6, 1993, and Lhion Pacific and Levi nson appeal ed to the MG
Drector. In denying the request, the RDEM st at ed:

V¢ have reviewed the circunstances relating to this
situation and find that at the tine of | ease expiration there was
no admni strative oversight on the part of the | essee of record
or designated operator, and there is no reason to rul e the | ease
in question not to have expired. Therefore, your request for
aretroactive SCP for Lease OCS G 9055 cannot be approved, and
the Mneral s Managenent Servi ce deens the | ease expired as of
Novenper 30, 1992.

(Bx. 1at 1-2.)

Before the MMB DOirector, Lhion Pacific and Levinson reiterated
their principal arguments: that they should not be responsible for the
om ssions of Buchanan in failing to file required notices or to submt a
request for an SCP (Ex. 3 at 11, 14-16, 22-23); that Buchanan's, Uhion
Pacific's, and Levinson's omssions were nere admnistrative oversight,
in part due to Levinson's lack of famliarity wth MW regul ations (Ex. 3
at 4, 8, 12, 15); that other conpani es had been granted retroactive S(P s
insimlar circunstances (Ex. 3 at 13-14); that Levinson had expended
$60,000 in a good faith effort to return the well to productive status and
was unabl e to do so due to circunstances beyond its control (Ex. 3 at 4-7,
10-11); that Levinson's activities constituted diligent well-workover
activities sufficient to extend the initial termof the | ease as provi ded
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by 30 CF. R 8 250.13(a) (Ex. 3 at 21-24); and that it was unlikely the
renai ning reserves otherwse wll be developed. (Ex. 3 at 17-18.) 1In
addition, Uhion Pacific and Levinson argued that the ROGOM s deci si on
failed to apprise themof the basis for rejecting their request. (Ex. 3
at 10.)

Relying on this Board s decision in Jerry Chanbers Exploration (.,
107 IBLA 161, 163 (1989), wherein it was held that a | essee nmay desi gnate
an operator to act for the lessee in natters relating to | ease operations
but is not relieved of its ultinmate responsibility for conpliance wth
the lease terns, the Orector rejected Lhion Pacific's argunent that it
shoul d not be hel d responsi bl e for Buchanan's acts and om ssi ons.
(Decision at 10-11.) She also rejected the assertion that Unhion Pacific
had been diligent in devel oping the | ease, basing her rejection upon the
record of activity onthe lease in the 14 nonths precedi ng the expiration
date, and concl uded that Lhion Pacific essentially had ignored the | ease.

In her view this conclusion was buttressed by the fact that neither
Lhion Pacific nor its operator had filed the notices required by 30 CF. R
88 250.13(c) and 250.103 to have proposed operations approved. (Decision
at 13.) Athough the Orector acknow edged that Levi nson had hired GC
and spent $60, 000 purchasi ng repl acenent parts for the well and
devel opi ng procedures designed to restore the well's productivity, she
noted that the parties had failed to obtain the required approval to do so,
and thus those activities were unauthorized. (Decision at 14.) She
accordingly found the facts of other cases in which S0P s had been grant ed
to be distinguishabl e fromthe case before her. (Decision at 11-14.)
Lastly, she rejected the argunent that the parties shoul d be excused from
thei r om ssions because of Levinson's |ack of know edge of MVB regul ati ons,
citing the wel | -establ i shed rul e that know edge of the | aw and i npl enenting
regulations is inputed. (Decision at 14.) The Drector therefore
concurred in the ROGMs concl usion that the requested retroacti ve SCP
shoul d be deni ed.

Before this Board, Uhion Pacific and Levi nson advance the sane
argunents in an effort to denonstrate that the parties' omssions
constituted nere admnistrative oversight rather than | ack of diligence,
and to show that they had been diligently devel oping the | ease 90 days
before its expiration date, so that such activity served to extend the
lease term Inthe alternative, they argue that their admnistrative
oversight was due, in large part, to circunstances beyond their control,
that MMB contributed to the delays reflected in the record, that they have
shown good faith in their efforts to resune production fromthe | ease and
t hus shoul d not be puni shed for doing so, and that they shoul d have been
granted the requested SCP in accordance wth MM treatnent of other
| essees or operators. Before considering the nerits of the argunents thus
summari zed, it would be useful to examne the regul ations at issue or
inplicated in this appeal .
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The regulation at 30 CF. R § 250.10 2/ stated:

(a) The Regional Supervisor nay, on the Regional
Supervisor's initiative or at the request of the | essee, suspend
or tenporarily prohibit production or any other operation or
activity on all or any part of a | ease (suspension) when the
Regi onal Supervi sor determines that such suspension is the
national interest and that the suspension is necessary as
fol | ows:

* * * * * * *

(4) To allowreasonable tine to coomence drilling
operations when good faith efforts are prevented by
reasons beyond the | essee's control, such as unexpected
weat her or unavoi dabl e acci dents;

* * * * * * *

(b) The Regional Supervisor nay also direct or, at the
request of the | essee, approve a suspension of any operation
or activity, including production, because of the follow ng:

(1) The lessee failed to conply wth a provision
of any applicable law regulation, or order, or
provision of a |ease or permt;

* * * * * * *

(f) Wen the Regional Supervisor orders or approves a
suspensi on pursuant to paragraph (a), (b), or (c) of this
section, the termof the | ease shall be extended for a period of
tine equal to the period the suspensionis in effect * * *,

The regulation at 30 CF. R 8§ 250.13(a) provi ded:

Producing, drilling, or well-reworking operations on a
| eased area shall continue the lease in effect so |ong as the
producing, drilling, or well-reworking operations are conducted
no nore than 90 days before the expiration of the primary term
Al ease continued beyond its prinary termby producti on,
drilling or well-reworking operations shall be continued in
effect by production, drilling, or well-reworking operations
whi ch are comnmenced on or before the 90th day after the date of
conpl etion of the last production, drilling, or well-reworking
operation. No tine lapse in production, drilling, or well-
rewor ki ng operations of greater than 90 days shall continue the
| ease in effect unless production or other operations on the
| ease have been suspended pursuant to [section] 250. 10.

2/ The regul ations have since been revised. dtations in this decision
are to the 1993 regul ations in effect at the tine of the Drector's
deci si on.
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Paragraphs (b) and (c) thereof further provided:

(b) * * * the Drector may approve such other tine periods

bet ween operations, not to exceed 180 days fromthe date of the
last production, drilling, or well-reworking operations or beyond
180 days where environnental conditions warrant, provided the
Drector determnes that such | ease extension is in the national
interest and would be in the interest of conservation, or prevent
waste and protect correlative rights.

(c) Nothing inth[is] section obviates the necessity of
obtai ning approval of plans or notices required by this part.

(Ephasi s added. )

Intheir SOR Appellants assert that the Drector failed to
consi der inportant aspects of the case. In particular, they nake nuch of
the fact that the Drector referred to Buchanan's Novenber 17, 1992,
letter to Levinson announcing its resignation as operator as a "warning" to
the operating rights owner. They contend that if the letter was a
warning, it shoul d have been sent to Lhion Pacific as the | essee of record.
(SSRat 2.) Appellants note that, notw thstandi ng Buchanan's | etter of
Novenber 17, 1992, MVB approved Buchanan's Decenber 3, 1992, Sundry Nbotice
for a proposed workover, further noting that there is no expl anation of
why the Notice was approved, only to be rescinded 2 nonths |ater, when MG
shoul d have been cogni zant of the | ease anniversary date. (SCRat 3.)

Appel lants note that although the decision states that "it was
appropriate for MMB to informAppellant Uhion Pacific that the | ease had
termnated as of Novenber 30, 1992," the "decision letter” was not
addressed to Lhion Pacific or Levinson. They note that as of January 28,
1993, the date of the letter rescinding approval of the last Sundry Nboti ce,
Buchanan had "effectively resigned" as operator. (SR at 3.) In the same
vein, they al so question why M6 Royal ty Managenent accepted the mini num
royal ty paynent fromA ta on Novenber 25, 1992, as it did 1993 and 1994, 3/
and why RDBM accept ed and approved an operator's bond submtted by
Levi nson on Decenber 28, 1992. |In addition, they point out that RDGAMdid
not act on Buchanan's Decenber 15, 1992, resignation as operator until
April 30, 1993, at which tine RDOGOMstated that the period of liability was
considered to have termnated effective April 8, 1993. Appel | ants observe
that MV woul d not have rel eased the bond prior to ensuring that the
obligations of the bond were fulfilled. 4 (SRat 4.)

3/ Appel lants attached copi es of paynent records for those years.

4/ They al so conplain that the Drector failed to nention that Buchanan
had submtted a Designation of (perator formwhen Buchanan had no
authority to nane a successor operator. S nce Appellants thensel ves admit
that Buchanan had no right to submt the form it was a nullity, and we
percei ve no reason why the DOrector should cooment on it or error in
failing to do so.
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Appel lants further claimthat MVB i nconsistently applied the
regul ati ons, confusing Levinson and Lhion Pacific wth "mxed signal s" from
Decenber 1992 t hrough June 1993 by encouragi ng t he subm ssion of SCP
requests. It is asserted that ROGMnever indicated that it woul d not
have given retroactive effect to the SOP request if Uhion Pacific had
filed the application. (SORat 3.) Mreover, it is argued that once
Lhion Pacific submtted its SOP request by concurring in Levinson' s
request on March 25, 1993, MVB shoul d have acted on it, contendi ng that
this concurrence constituted actual notice to MVB of the change in
operators. (SRat 56.) Thus, MMB failure to even respond to the March
25 request is said to have caused the further del ay between March and May
1993. (S(Rat 5 7.) They contend that it is only because ROGM ef used
to consider the March request that it becane necessary for Uhion Pacific to
submt a request as lessee by letter dated My 10, 1993. It is contended
that Appel lants have acted wth at |east as nuch diligence as | essees and
operators who have been granted retroactive S0P s, and they concl ude t hat
there is no reason to deny themsimlar treatnent. (SCRat 6.)

To support their view Unhion Pacific and Levinson note two cases in
which MVB granted retroactive S0P s to conpani es, even though both filed
wel | after their |eases had expired. Pennzoil Exploration and Production
Gonpany was granted a retroactive SCP on January 29, 1993, 4 nonths after
the | ease expired. In the other case, Torch perating Gonpany (Torch)
requested an S(P 2-1/2 nonths after |ease expiration. Appellants argue
that they were nore diligent than Pennzoil and Torch because Levi nson and
Lhion Pacific's retroactive SCP requests were filed | ess than 4 nont hs
after expiration of the lease. (SCRat 89.) They also contend that
inprior retroacti ve SCP deci sions "MV has | ooked to the diligence
in developing the lease,’ not the diligence in the handling of nere
paperwork.” (SCRat 9.) Appellants claimthat despite the aftermath of
Hurricane Andrew, w nter weather conditions and financia disarray, they
pl anned and carried out an extensive workover project. As they viewthe
natter, MMB only legitinate criticismis that they should have filed the
change of operator formand SCP request nore pronptly. (SORat 9.)

In addition, Appellants recast the issues on appeal as nerely a natter
of "formover substance, or in this case, paper versus actual diligence."
(SSRat 7.) They support this assertion by arguing that the D rector
failed to recogni ze Levinson's standing as a party adversely affected by
the RDGM deci sion, effectively denying Levinson its "due process rights,”
this being the right to pursue the SCP, even though neither Uhion Pacific
nor Levinson tinely conplied wth the regul ati on governing changes in
operators. (SRat 7.)

Appel | ants next devote considerabl e effort to arguing that MB
erroneousl y concl uded that the retroactive SOP should not be granted on the
ground of |ack of diligence. Appellants take the position that Uhion
Pacific acted through its operator, arguing that diligence may be shown
by the operator's perfornance. (SORat 6.) To |end credence to the
assertion, Appellants argue that Levinson's actions and interests shoul d be
taken into account because it is the party nost adversely affected by
the deci sion and that Levinson was an "operator” wthin the neani ng of
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30 CF R 8 250.2, because it had "control or nanagenent of operations
on the leased area.” (SR at 10.) They argue that definitions found

at 43 CF. R 8 3100.0-5 support their contention that Levinson has a
vested property right inthe lease. In particular, they cite 43 CF. R

§ 3100.5(d), which stated that an approved operating rights owier had

the right "to enter upon the leased |and to conduct drilling and rel ated
operations.” (SRat 11-13 (Appellants' enphasis).) Appellants thus
object to the Drector's characterization of "Levinson as sinply "a party
hol ding an operating rights interest.'” (SORat 13 quoting Decision at 2.)
They argue that the assignnent from Buchanan to Levi nson approved by MVB
constitutes recognition of Levinson's rights and obligations.

They further claimthat it is not uncommon for the Designation of
perator formto be filed wth MV sone tine after the parties reach
agreenent, and that al though the formprovides that the | essee shall notify
MVE pronptly of any change in operator, no regul ation requires that the
notice shall be filed inmedi ately as the Drector's decision suggests.
(SSRat 6, 12, 13.) Thus, Appellants submt that filing the Designation of
perator formshoul d not be accorded greater significance than actual
diligence on the part of the | essee's agent and actual notice of the change
in operators, and that the purpose of a retroactive S(Pis to provide
relief to those who have inadvertently filed late. (SORat 6-7.)

Appel lants' final contentions are that the refusal to grant the
requested SCP to avoid |l ease expiration is contrary to the policies
enunciated in the Quter Gontinental Shelf Lands Act (GCSLA), 43 USC 8
1332 (1994), inthat in al likelihood the remai ning reserves never wll be
recovered (SR at 13), and that MMG failed to consider |ess drastic
alternatives.

Inits Answer, MVB cites the applicabl e regul ation, which provides
that "[n]o well-workover operations except routine ones, as defined in
250.91 of this part, shall begin until the | essee receives witten approval
** x 30 CFR 8 250.103(a), and al so requires that approval for non-
routine operations shall be requested on FormMM 124, Sundry Notice and
Reports on VélIs.” It is noted that in Septenber 1992 Levi nson hired GBC
to assist in workover of the well, and that this was done w thout Uhion
Pacific's designation of Levinson as its operator or MV approval. MBS
al so points out that when QRC visited the well in Septenber 1992 and
prepared a nenorandumto Levinson indicating the steps it would take to
performthe wel |l workover, Buchanan was still the designated operator,
since Lhion Pacific did not submt its formto designate Levi nson operat or
until March 8, 1993. (M Answer at 4.) As neither Buchanan nor Uhion
Pacific had filed a Sundry Notice for well workover as required by
30 CF R 8 250.103(a), to the extent there was activity on the | ease,
it was unaut horized. (MVB Answer at 9, n.4.)

MVE acknow edges that the general purpose of the GCSLAis to devel op
QCS resources, but notes that the statute provides for only three
contingencies —oil or gas is produced fromthe area in payi ng quantities,
or drilling or well-reworking operations as approved by the Secretary are
bei ng conducted. Absent one of these three activities, the | ease expires
by operation of law and | essees are on notice that termnation wll occur.
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43 US C § 1337(b)(2) (1994). (M Answer at 7.) These statutory
criteria are repeated in 30 CF. R § 256.37(b), as well as in the | ease
terns. MM thus naintains that there was no production, drilling, or well
reworking and the | ease expired automatically.

Because Lhion Pacific in effect ignored its |lease and failed to
tinely file any of the notices, requests, or designations required by
law MVB contends that it was proper to deny Lhion Pacific's request for a
retroactive S0P, and that the decision to do so in this case is consistent
wth other Departnental decisions denying retroactive SCP s issued under
simlar provisions of the Mneral Leasing Act, 30 US C 88 181-287, which
have been affirned by this Board. (Answer at 8.) Mreover, whether to
grant a requested SCP is a matter of discretion, which in this case, M
argues, was properly exercised. (Answer at 9.)

As to Levinson's activities near the end of the |ease term MB
responds that those activities do not, in any event, constitute workover
operations sufficient to restore the productivity of the well, because the
OC3 Arefers only to wel | -reworking operations "as approved by the
Secretary,” 43 US C 8§ 1337(b)(2) (1994), that may extend the prinary term
of the | ease, and excepting routine operations, none are to occur until
witten approval is obtained. (Answer at 10.) Having failed to conply
wth these requirenents, M argues that the Board shoul d not encourage
"“rogue’ operators performng unauthorized activities on | eases, wth
absol utely no conpliance wth MG regul ations.” (M Answer at 11.)

[1] The expiration of the Appellants' |ease coul d have been avoi ded,
if at all, only if MM had granted a retroacti ve SO, whi ch woul d have
extended the | ease termby a period equal to the period of the suspension
and woul d therefore enconpass Levinson's activities in Decenber 1992 and
January 1993. Appellants intend to avail thensel ves of one of the three
activities under the QCSLA that coul d serve to extend the prinary term
and thus they argue that Levinson's activities constituted well-reworking
operations. Appellants have ignored one critical point that is dispositive
of their appeal, however. It is well established that a | ease cannot be
suspended retroactively unl ess the request for a suspension is pendi ng
bef ore the Departnent when the | ease expires. As has been often stated,
unl ess the request is nade before the | ease expires, there is nothing in
exi stence whi ch coul d be suspended. Mbbil Produci ng Texas and New Mexi co,
Inc., 99 IBLA 5, 8 (1987); John March, 98 I BLA 143, 146-47 (1987); Fuel
Resour ces Devel opment (0., 69 IBLA 39, 41 (1982); Teton Energy (., 61 I1BLA
47, 49 (1981); Tenneco Al (., 44 IBLA 171 (1979); Anerican Resources
Managenent (o., 40 IBLA 195, 198 (1979); Jones-OBrien, 85 1.D 89, 94
(1978), and cases cited therein. No such request was filed before the
| ease expired. Thus, the | ease expired on Novenber 30, 1992.

Ve further find that the record clearly supports MB
determnation that the | ease was not being diligently devel oped in the 14
nonths before it expired, a conclusion wth which Appel |l ants have no real
quarrel. Wether due to its financial problens or other reasons, it
appears that Buchanan did little on the | ease after it ceased producing in
August 1991. A though Sundry Notices to rework the well were filed in
August
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and Septenber 1991, the record does not show that Buchanan or Appel | ants
thereafter diligently attenpted to resune production, and Appel | ants do not
argue or assert a contrary concl usion.

V¢ al so agree that Lhion Pacific's inattentiveness cannot fairly be
di smssed as nere admni strative oversight or that it can be attributed to
Levinson' s ignorance of regulatory requirenents. Uhion Pacific is neither
a newconer to the oil and gas industry nor a novice in dealing wth MB
regul ati ons and procedures, 5/ and as the | essee of record, it was bound
to take those steps it deened necessary to ensure that devel opnent of the
| ease proceeded in a tinely and consistent nanner, if it wshed to naintain
the | ease beyond its prinmary term It did not do so, even though it knew
of Buchanan's financial weakness as early as the mdd e of 1992. (Ex. 3,
Solich Afidavit, 15.) It had anple tine to ascertain the status of
| easehol d activities and needs and to request an SCP. Ve accept
Appel lants' claimthat each party believed the other had filed a request
for an SCP after Buchanan resigned as operator, but this does not explain
why an SCP was not requested in the nmany nonths of apparent inactivity on
the | ease before Novenber 1993, or how know ng that the expiration date
was i mmnent, Appel |l ants overl ooked confirmng the one act that coul d
preserve the | ease in the circunstances of this case.

Ve further find that Levinson's "reworking" activities occurred

after the | ease expiration date. Levinson did no nore than retain GQ8C

in Septenber 1992 and agree upon the procedure that was to be enpl oyed by
RC as reflected in BC s Septenber 21, 1992, file nenorandum Appel | ants
do not provide the date when CRC was engaged, but CBC did not go out to
inspect the well until the latter part of Novenber. (Ex. 3, BC Affidavit,
1 3.) They returned to performthe swabbi ng procedure on Decenber 8, 1992.

In essence, it is Appellants' position that the acts of retaining GC and
agreei ng upon a wel | -wor kover procedure before the | ease expired constitute
sufficient conpliance wth 30 CF. R 8§ 250.13(a). The argunent is neither
conpel | i ng nor persuasi ve, however, because Levinson's activities were not
the last in a series of sustai ned devel opnent activities underway since
producti on ceased; to the contrary, Levinson's actions were nerely the
first in 13 nonths.

[2] In advancing their argunents, Appellants ignore the fact that
Levi nson was not, in any event, the designated operator. They woul d
dismss the requirenent to fornal |y designate operators as nere formover
substance, arguing that MM treated Levinson as if it was the operator.
They overl ook the fact that Buchanan did not even formally notify MVB that
it had resigned until Decenber 15, 1992, after Levi nson had engaged (BC s
services. Far frombeing a natter of formlacki ng substance, a fornal
designation is required because it signifies the | essee's intent and
agreenent that the operator naned is authorized to act on behal f of the
lessee to fulfill the | essee' s I egal obligations under the | ease and

5/ Wion Pacific fornerly operated as Chanpl i n Petrol eum Conpany.
Chanplin Petroleum @., 100 IBLA 157, n.1 (1987). 149 | BLA xxx
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regulations. 30 CF.R 88 250.8 and 250.13(c). Appellants' argunents
concerni ng Levinson's position as an owner of a working interest therefore
mss the point of such regul atory provisions.

There is no suggestion that Levinson could not, as a working interest
owner, enter upon the | easehold to conduct drilling or other operations,
or act as operator, once duly designated as such in the manner prescribed
by the regulations. Wile it is true that a | essee nay act through its
operator and that diligence in devel oping the | ease nay be shown by the
operator's perfornance of the | essee s | easehol d obligations, these
observations do not serve to establish a basis for recogni zing the de facto
designation of an operator here urged. For that reason, Appellants’
allusion to the all egedl y commonpl ace occurrence of filing Designation of
perator forns sone tine after the parties have reached their agreenent, if
such is the case, is not well-taken, because in this case there was no
neani ngful attenpt to conply wth the regulation. It shoul d be noted,
noreover, that Appellants are in error in asserting that no regul atory
provision requires themto file the form"imedi ately.” The regul ati on,
30 CFR 8250.8, explicitly states that "any termnation of the authority
of the operator shall be reported inmediately, in witing, to the Regi onal

Supervisor." (Ewphasis added.)

[3, 4 Appellants attenpt to fashion fatal procedural m ssteps
on MB part in questioning why the January 28, 1993, |etter rescinding
approval of Buchanan's |ast SQundry Notice was addressed to Buchanan after
t he dat e Buchanan had effectively resigned as operator, and not to Uhion
Pacific or Levinson, and in noting that there was no evi dence of a fornal
notice to Lhion Pacific or Levinson determining that the | ease had expired.
These argunents are al so rejected. The January 28 letter was in fact
notification that approval of the Sundry Notice submtted by Buchanan was
revoked, and thus it was appropriately addressed to Buchanan. Moreover,
at this tine, MM had no official notice of a change in operators. S nce
the |l ease had expired at the end of its prinary term there was no | ease
for which a Sundry Notice coul d be approved, and any action purporting
to approve one perforce was a nullity. Appellants' suggestion that the
approval signified MB general approval of the way in which they chose to
participate in devel opnent of the lease is wthout nerit and is therefore
rejected. Accordingly, the letter was not a decision or formal notice that
the | ease had expired, as no such decision or notice is required to effect
the expiration. It was only an expl anation of why the approval of the
Sundry Notice had been rescinded. S mlarly, the acceptance of nini num
royal ty paynents fromLevi nson has no bearing on whet her the | ease expired,
because only "[p]roducing, drilling, or well-reworking operations" continue
alease in effect beyond its prinary term 30 CF. R 8 250.13(a). There
was no error in accepting royalty paynents fromLevi nson, because it was an
operating rights owner.

As lessee, Lhion Pacific is the responsible party and presuned to
know the status of its lease. As this Board stated in Jerry Chanbers
Exploration G., 107 IBLA 161, 163 (1989): "Alessee may designate an
operator to act for the lessee in natters relating to | ease operati ons,
but this does not relieve the | essee fromultinate responsibility for
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conpliance with the |lease terns." See al so Anadarko Petrol eum Gorp. ,

122 | BLA 141, 150 (1992), Supron Energy Gorp., 45 IBLA 181, 192 (1980).
Thus, whet her Buchanan warned Lhion Pacific of the inmnent |apse of the
lease or not is immaterial. In short, it is the responsibility of the

| essee and its operator to fulfill the regulatory conditions that nay serve
to extend the prinmary term and that responsibility is not avoi ded even
where MVB fails to act expeditiously. See Jones-OBrien, Inc., supra. 6/
No such failure has been denonstrated in this case, however, as Appel | ants'
decision not to fornally pursue an SCP until March 1993, long after |ease
expiration, was their own. The Drector appropriately considered the facts
of the situation and applicable regul ations. Qnsequently, it was not an
abuse of discretion to deny the request for retroactive SOP. Deschut es
Rver Public Qutfitters, 135 I BLA 233 (1996). The Decision is affirned.

To the extent not explicitly addressed herein, Appellants' other
argunents have been consi dered and rej ect ed.

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
appeal ed fromis affirned.

T Britt Price
Admini strative Judge

| concur:

RW Milen
Admini strative Judge

6/ To the extent Appellants attenpt an argunent for estoppel, it cannot
be sustai ned. The principles governi ng consi deration of estoppel
guestions are well-established. See, e.g., M. Gaines Gnsolidated, 144

| BLA 49, 51 (1998); Ptarnmigan G., 91 IBLA 113, 117 (1986), aff'd sub nom
Bolt v. Lhited Sates, 944 F.2d 603 (9th dr. 1991). As we reiterated in
Janes W Bowing, 129 IBLA 52 (1994), to constitute affirmati ve m sconduct
sufficient tojustify estoppel, a msrepresentation nust be nade in the
formof a crucial msstatenent in an official witten decision. RD3EM MBS
nay have encouraged Appel lants to file a request, but such does not
constitute a promse to grant the request or to grant it on the terns
sought, and it certainly does not rise to the | evel necessary to i nvoke
est oppel .
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